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The Normative Sources of the Duty of Care for Users of

Generative Artificial Intelligence

Liu Chengwei Ma Ruicong
(College of Comparative Law, China University of Political Science and Law,
Beijing 100088, P.R.China)

Abstract: The full-life cycle regulation of generative artificial intelligence (GenAlD) represents a
governance model adopted both domestically and internationally. Within the entire chain of GenAl,
from GenAl’s development and training to its application, risk governance in the application phase

remains an indispensable component. At present, China’s legal framework for GenAT is drafted by
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low-level legislative authorities and the legislative content is fragmented. The framework’ s key
feature is that several rules and regulations are centered on technical risk mitigation and supervision
of providers. However, it lacks direct provisions governing users. Consequently, when users’
improper operation of GenAl infringes upon others’ legitimate interests, their conduct can only be
evaluated based on the general tort liability rules stipulated in Article 1165 of the Civil Code of the
People’ s Republic of China. Nevertheless, due to the complex, opaque, and random nature of
GenAl, determining the standard of care users should bear to avoid causing harm poses significant
challenges.

To reasonably define users’ duty of care, it is necessary to adopt a contextualized perspective
while considering the differences in economic capacity and technical conditions among different
users. In principle, users are entitled to freely use GenAl, except where such use is prohibited. The
tort risks that may arise from users’ use of GenAl can be categorized into three tiers: prohibited risk,
high risk, and general risk. Specifically, using GenAl to create deepfakes for intentional
manipulation or deception, which significantly infringes upon others’ personal and property rights,
should be universally prohibited. Additionally, in service contracts, the conclusion of the contract is
entirely based on the creditor’s trust in the debtor’ s performance capability, thereby imposing an
obligation on the debtor to perform personally. Therefore, whether the debtor resorts to GenAl to
fulfill contractual obligations constitutes a material fact regarding the basis of contract performance.
Without the creditor’s express permission, the debtor shall not use GenAl to completely replace the
contractual performance that should be undertaken.

Where the use of GenAl is permitted, the issue of reasonable usage can be explained by the
theory of social intercourse safety obligation. Specifically, users shall bear the obligation to protect
the legal interests of others. When Al-generated content constitutes deepfakes or is about to be
uploaded to online platforms, users generally bear an obligation to provide conspicuous labeling to
avold causing unnecessary confusion and misinformation to the public. Meanwhile, to prevent the
spread of harmful content from the source, users should fulfill a duty of necessary result review over
the output content. However, the scope of obligations borne by users shall be limited to obviously
illegal, discriminatory, or false content that users can reasonably foresee, or be confined within the
scope notified by the provider. Finally, professional users may also trigger high-risk usage that
exerts significant impacts on the legitimate interests of others. As professional users generally
possess stronger risk prevention capabilities than ordinary users, they shall assume additional
obligations such as risk management and prevention, input data quality control, and system update
and maintenance.

Keywords: Generative artificial intelligence; Deepfake; Obligation of users; Duty of care; DeepSeek
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