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An Economic Analysis of the Determination Formulas of Patent Infringement

Damages in China

Lin Ping Miao Fei
( Department of Economics, Lingnan University, Hong Kong, P. R. China;
Center for Industrial and Enterprise Organizations, Dongbei University of Finance and
Economics, Dalian 116001, P. R. China)

Abstract: Unlike tangible assets, infringement of intellectual properties exhibits an “non-zero-sum”
feature, namely that the losses caused to the patentee do not equal to the gains of the infringer. Pa-
tent infringing enables the infringer to enter the market (albeit illegally). The size of the gains to
the infringer and the resulting losses to the patentee depends on the competitive environment, We
build an oligopolistic competition model with infringement to examine the “actual loss formula” and
the “illegal gain formula” introduced by the Supreme People’s Court of China in its 2014 Guidelines
on Assessment of Patent Disputes. We find that the “actual loss formula” underestimated the actual
profit losses of the patentee and the “illegal gain formula” underestimate the actual losses if the de-
gree of competition in patented product market is low and underestimates the actual losses if the de-
gree of competition is high. It is recommended that the Supreme People’s Court revise the current
formulas and incorporate explicit economic reasoning in its revised guidelines.

Keywords: Patent infringement damages; “Non-zero-sum feature”; Market structure; Counterfactuals
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