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A Systematic Interpretation on the Rules of Mortgaged Property Transfer in the Civil Code
—Centered on Article 406

Liu Jia’an
(Civil and Commercial Law School, China University of Political Science and Law,

Beijing 100872, P. R. China)

Abstract: Compared with Article 191 of the “Property Law”, Article 406 of the “Civil Code”
reshapes the rules for mortgaged property transfer. While the free transfer of the mortgaged
property and the follow-up effect of mortgage should only be aimed at real estate mortgage. Movable
mortgages shall be subject to Article 403, Article 404 and other regulations. Article 406, paragraph
1, “If it is otherwise agreed upon by the parties, their agreement shall prevail”, does not have the
ability to register, and shall only have the effect of generating debts between the parties, without
affecting the effectiveness of the mortgaged property transfer. Regarding the protection of the
transferee caused by the effect of the collateral, it can be connected with the seller’s defect guarantee
obligation and the norms of the third party’s right of compensation.

Keywords: Mortgaged property transfering; Registration ability; Guarantee of right defects; Rights
to pay off; Right of eliminating mortgage
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