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Application of the Principle of Proportionality in Administrative Litigation

—An Empirical Study Based on Published Judicial Decisions

Ma Chao Yu Xiaohong
(School of Law, UIBE, Beijing 100029, P.R.China;
Department of Political Science, THU, Beijing 100084, P.R.China)

Abstract: Based on judicial decisions published online, this paper presents a quantitative analysis of
judges’ behavior in applying the principle of proportionality in administrative trials. Our analysis re-
veals an unbalanced impact in terms of its three sub-principles and Whether the court can obtain the
support of national legislation when applying the principle of proportionality is an important influen-
cing factor that has been neglected in previous studies. This paper demonstrates that both the princi-
ple of necessity and the principle of narrowly-defined proportionality play a certain degree of media-
ting effects in the link between national legislation and judicial decisions . This suggests that judges
are selective in their application of the proportionality principle in administrative trials. There are
two ways to promote the “Sinicization” of the principle of proportionality.For the principle of appro-
priateness and the principle of necessity, the legislation can be actualized in the light of the current
boom of administrative law codification. For the principle of narrowly-defined proportionality , the
relationship between public interest and private interest should be correctly understood and handled,
and judges may be required to clearly explain the criteria for measuring the relevant interests in the
process of reasoning in order to enhance the objectivity of interest measurement.

Keywords: Principle of proportionality; Principle of necessity; Principle of narrowly-defined propor-

tionality; Mediating effects
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