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The Conflict and Coordination of Mortgage Right and Utilization Right on Real Estate

Gao Shengping Fan Jiahui
(Civil and Commercial Law Institute, Renmin University of China, Beijing 100872, P. R. China)

Abstract: As a security right, the creation of mortgage needs not take possession of the real property
for it dominates the exchange value, while the creation of utilization right needs the possession of the
object to dominate the use value. However, the exchange value and use value of a property are
related closely, and utilization right may have negative effect on the realization of mortgage. The
priority of mortgage and utilization right shall be determined by the time of publication, utilization
right without publication is inferior to mortgage. When utilization right has priority over the
mortgage, the titleholder can create mortgage without the consent of the owner of utilization right.,
and utilization right continue to exist on the collateral after the realization of mortgage. When the
mortgages have priority over utilization right, the court may remove utilization right under the
petition or authority when utilization right hinders the realization of the mortgage.

Keywords: Real estate utilization right; Mortgage; Publication; Balance of the interests
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