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On the Construction of Out-of-court Procedure System of Personal Bankruptcy in China

Zhang Shanbin  Zhai Yuxiang
(School of law, Wuhan University, Wuhan 430072, P.R.China)

Abstract: The out-of-court procedure of personal bankruptcy can settle debts out of court and
collaborate with the in-court procedure of personal bankruptcy to realize the reasonable allocation of
judicial resources and maximize social efficiency. In addition, the out-of-court procedure of personal
bankruptcy, which is in line with Chinese social traditions, can be accepted by the public easily and
can promote the transformation of people’s thoughts about debt repayment. It is an effective way for
personal bankruptey to be successfully implemented in China. Moreover, the out-of-court procedure
of personal bankruptcy reflects the value of the efficiency of bankruptcy law. It can not only solve
problems out of court to reduce the expense of resolving bankruptcy cases, but also provide
assistance for the in-court procedure and improve its efficiency. The development of alternative
dispute resolution and the attempts of personal debt liquidation and personal bankruptcy provide the
basis for the construction of out-of-court procedure of personal bankruptcy in China. The bankruptcy
reconciliation system has its advantages and exerts a crucial role in the personal bankruptcy

procedure. It differs from the mediation in the out-of-court procedure. Therefore, the bankruptcy
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reconciliation procedure can co-exist with the out-of-court procedure to serve the processing of
personal bankruptcy cases. A type of out-of-court procedure, which is considered the pre-requisite
for every individual to file a bankruptcy petition, can maximize the advantages of the out-of-court
procedure in ensuring the reasonable allocation of judicial resources and the smooth implementation
of the personal bankruptcy system. It can adapt to the current social condition in China that the credit
mechanism has not yet fully developed and the public find it difficult to accept personal bankruptcy.
And this type of out-of-court procedure of personal bankruptcy is in line with the tendency of
personal bankruptcy legislation worldwide. The advantage of mediation is that a third party in it can
offer basic materials for the negotiation among the creditors and the debtors and provide assistance for
the subsequent judicial proceedings. Although credit counselling also has its advantages, the basis for
constructing an independent credit counselling system does not exist in China. Therefore, China’s out-
of-court procedure of personal bankruptcy should adopt a comprehensive debt mediation model which
integrates mediation and credit counselling. Social institutions may lack the incentive to resolve
disputes out of court due to the possible disproportion between expenditures and returns. In contrast,
administrative institutions have advantages in investigating debtors’ property and liabilities,
connecting with the in-court procedure of personal bankruptcy and supervising the execution of debt
liquidation agreements. Therefore, an administrative institution in charge of the operation of the out-
of-court procedure of personal bankruptcy should be established in China. The achievement of a debt
liquidation agreement requires the unanimous consent of all creditors in the out-of-court procedure of
personal bankruptcy. To ensure the enforcement of the debt liquidation agreement, compulsory
enforcement force should be given to debt liquidation agreements and perfect supervision measures
should be set up. When a debt liquidation agreement cannot be reached or enforced, the case should
be brought to in-court procedure timely.

Keywords: Personal bankruptcy; Out-of-court procedure; Out-of-court mediation; Debt settlement
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