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Breaking Through the Silos of Legal Branches: How Can Shareholders Institutionally

“Voice” Their Concerns in Bankruptcy Rescue?

Yang Lujun
(Law School, Anhui University, Hefe1 230041, P. R. China)

Abstract: According to the Enterprise Bankruptcy Law of the People’ s Republic of China,

shareholders lack both procedural participation rights and substantive decision-making rights with
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respect to most matters arising in reorganization proceedings, thus falling into a state of “institutional
voicelessness”. In practice, however, shareholders of companies undergoing reorganization exercise
various statutory rights pursuant to the Company Law of the People’s Republic of China, thereby
influencing the course of reorganization proceedings and obtaining a de facto voice. Reorganization
proceedings constitute a type of “entity-preserving” debt repayment procedure. Companies
undergoing reorganization and their shareholders are subject to multiple branches of law including the
Civil Code of the People’s Republic of China, the Company Law of the People’s Republic of China
and the Enterprise Bankruptcy Law of the People’ s Republic of China. Improving the regime of
shareholder rights is consistent with the economic condition of companies undergoing reorganization,
and responds to four practical needs: respect for shareholders’ property rights and interests,
preservation of the company’s legal-person status during reorganization, protection of parties bearing
losses in reorganization proceedings and incentives for potential investors in reorganization.
Specifically, shareholder rights in reorganization proceedings are guided at a general level by the
Civil Code of the People’s Republic of China, which stipulates that shareholder rights shall not be
arbitrarily denied before the deregistration of a legal person. Meanwhile, these rights are subject to
the specific rules of both the Company Law of the People’ s Republic of China and the Enterprise
Bankruptcy Law of the People’ s Republic of China. It is therefore necessary to reconcile the
differences between the legislative philosophies and legal rules across these branches of law. The
Draft of the Enterprise Bankruptcy Law of the People’s Republic of China has taken this issue into
consideration and substantially expanded the provisions concerning shareholders, yet further
systematic refinement remains necessary. When shareholders exercise the rights conferred by the
Company Law during reorganization proceedings, such exercise should be subject to restrictions
along three dimensions. First, foundational restrictions should be imposed on the basis of the
company’ s insolvency status; accordingly, shareholders should be prevented from continuing to
extract benefits from the company under reorganization. Second, conditional restrictions should be
established to safeguard procedural efficiency: it is necessary to examine whether the company is
balance-sheet insolvent, and if so, shareholders should be barred from exercising the relevant rights.
Third, bottom-line restrictions should be established to safeguard procedural fairness: standards for
the “manifest abuse” of shareholder rights should be clarified, and shareholders meeting those
standards should be prohibited from exercising the relevant rights. In terms of shareholder rights
conferred by the Enterprise Bankruptcy Law, institutional optimization should proceed along two
dimensions: optimizing the shareholder committee system to strengthen the protection of
shareholders’ collective interests, and empowering individual shareholders with enhanced procedural
participation rights and substantive decision-making authority to safeguard their individual lawful
interests. These institutional proposals aim to transform the prevailing non-cooperative game
between creditors and shareholders into a cooperative one, ultimately establishing a model of joint
decision-making by creditors and shareholders that maximizes the going-concern value of distressed
corporations and facilitates the successful completion of reorganization.

Keywords: Reorganization proceedings; Shareholder rights; Investor rights; Cross-sectoral legal

coordination; Joint decision-making by creditors and shareholders
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