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Work Identification and Copyright Ownership of Generative Al
—The Case of ChatGPT’s Work Application Scenario

Cong Lixian Li Yonglin
(Intellectual Property School, East China University of Political Science and Law,
Shanghai 201620, P.R.China)

Abstract: At present, generative Al represented by ChatGPT is a tool for human creation, and
whether Al generated contents (AIGC) is a creation or not should be identified according to the
generated content. If the generated content is in the same manner as the work created by humans
without the participation of generative Al and it also satisfies other elements of a creation, then such
AIGC is identified a creation. However, factual information, calendars, numerical tables, common
forms and formulas, and original expressions of ideas generated by Al cannot be protected by
copyright. Text and data mining by generative Al may infringe copyright. However, based on the
special value of generative Al in terms of creation efficiency and other aspects, in order to promote
the creation of works and protect the industrial development of generative AI, it is necessary to
provide a way for generative Al to comply with copyright law. Specifically, it is necessary to
establish limitations and exceptions of copyright protection for text and data mining, including
commercial subjects and commercial use. Regarding the public use of generative Al creations,
although generative Al creations may enjoy copyright protection, a balance should be struck between
protecting the rights and interests of creators and promoting the dissemination of knowledge. In the
terms of copyright law, for balancing between creators and the public, it is inevitably required that
for the sustainable development of the AIGC the generative Al is allowed to use existing works free
of charge without violating mandatory provisions of the law while permitting the public to use
generative Al results free of charge to a certain extent. Therefore, in terms of personal rights, it is
more reasonable for authors of generative Al creations to own only the right of authorship and the
right of integrity. At the same time, in terms of property rights, it is more feasible to make the public
adapt to the open-sharing mode of copyright through policy guidance then it is established through
legislation. Copyright ownership of generative Al creations should adhere to three basic principles:
substantial contribution, investment incentive, and balance of interests. In general, copyright
ownership of generative Al creations should be based on whether they have made substantial
intellectual contributions. However, if the generative AT work represents the will of a legal entity or
unincorporated organization, the copyright may belong to the legal entity or unincorporated
organization, provided that other conditions are also met. Under special circumstances, if the
generative Al work is seen as a deductive work, a collaborative work, a compilation work, an
audiovisual work, a service work, or a commissioned work, its copyright ownership shall be
determined according to the special ownership rules of the copyright law. In particular, in the
absence of the evidence to go against with it, it shall be presumed that there is an agreement between
the user and the creator of the program to create a collective work. If the other conditions of
collaborative work are met, the copyright is generally shared by the author and the user.

Keywords: Generative Al; Creation identification; The ownership of the copyright
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