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On the Punitive Function of Mental Damage Compensation

——An Empirical Research Based on the Mental Damage Compensation of Medical Tort

Qu Maohui Wang Zhong
(Law School, Hunan University, Changsha 410082, P. R. China)

Abstract: A total of 2084 valid judgments finalized by the screening of the effective judgments of the
“Medical Damage Liability Disputes” were statistically analyzed. The results of statistical analysis
show that, when the type of patient damage is disability, the judge’s determination of the mental
damage compensation reflects the punitive function, and when the patient damage type is death, the
judge’s determination of the mental damage compensation does not reflect the punitive function.
Also when implementing the punitive function, the judge did not fully consider the relevant case
factors. Accordingly, in order to effectively realize the social adjustment function of tort liability,
the punitive function of mental damage compensation should be recognized and applied in conjunction
with the punitive compensation system, and the application of the punitive function of mental
damage compensation should be further standardized.

Keywords: Mental damage compensation; Punitive function; Degree of fault; Punitive compensation; Civil
Code
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