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On the Application Dilemmas and Relief Paths of Directors’ Liability Rules to
Third Parties

Leng Chuanli  Chen Maohua
(School of Law, Guizhou University, Guizhou 550025, P. R. China)

Abstract: The newly revised Article 191 of the Company Law of the People’ s Republic of China
introduces a general rule governing directors’ liability to third parties, breaking through the inherent
barriers of the traditional doctrine of independent corporate liability. By conditionally extending
directors’ liability to third parties, this provision accomplishes an institutional shift from a model of
“organizational absorption of individual liability” to one of “individual liability within the framework
of organizational law.” Normative and empirical analyses reveal that the identification of core
elements—including intent and gross negligence, the forms and scope of liability, and causation—
remains a fundamental predicament restricting the effective application of this provision. The key to
resolving such predicaments lies in grounding the analysis in the basic norms and theoretical system
of civil liability in China, thereby clarifying that directors’ liability to third parties remains essentially
within the framework of tort liability. Under the logic of organizational law, however, it differs from
individual tort liability governed by the law of conduct, because the core assumption of fault-based
liability—that “the actor is the subject of liability.” When the harmful conduct occurs within the
organizational sphere of the company, since the director’ s conduct is simultaneously corporate

»

conduct and may also exceed or deviate from “corporate conduct, ” this assumption faces a
fundamental challenge. This challenge is first manifested in the criteria for determining intent or
gross negligence as prerequisites for liability, which differ not only from fault determination in
individual torts but also exhibit distinctions between the two categories in terms of cognitive
elements, volitional elements, constitutive requirements, blameworthiness, and evidentiary
standards. Using this distinction as a typological standard, a more nuanced and differentiated
approach should be adopted for determining the form and scope of liability and causation,
supplemented by the reasonable application of the business judgment rule. With respect to the form
and scope of liability, a tiered framework should be designed according to the director’s subjective
fault and type of conduct; the scope of compensation should likewise balance the protection of third-
party rights and interests against directors’ professional risks, with compensation caps adjusted
dynamically. In terms of causation, a dual-layer causal structure of “director’s conduct = corporate
condition — third-party harm” emerges, resulting in different evidentiary standards and
determination paths depending on whether intent or gross negligence is involved. When the defense
of reasonable business judgment is invoked, conditions including at minimum procedural propriety,
informational adequacy, and disinterestedness must be satisfied. In addition, conflicts arising
between this rule and provisions such as Article 62 of the Civil Code can be reconciled by recognizing
the dual nature of the rules governing directors’ liability to third parties: they function as special
provisions within one legal normative system and as general provisions within another, thereby
coordinating their application with other norms.

Keywords: Directors’ liability to third parties; Subjective state; Causation; Form of liability
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