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On the Value Orientation of Anti-monopoly Law in the Era of Digital Economy

Fang Xiang
(Kenneth Wang Law School, Soochow University, Suzhou 215006, P.R.China)

Abstract: The value and orientation in Anti-monopoly law’s establishment is not only a necessity in
law-making activity, but also an intrinsic motivation of Anti-monopoly law enforcement, which is
directly related to the effectiveness of Anti-monopoly law enforcement. Due to the continuous
influence of the Chicago School in recent decades, the implementation of the current Anti-monopoly
law focuses on the realization of economic value objectives, however, in the era of the digital
economy, the monopoly power of large platform enterprises and the high concentration of the digital
market have also raised social issues and even political concerns, such as employment equality and
the protection of people’s livelihood. Based on this, the theoretical and practical circles have begun
to reflect on the value objective system of Anti-monopoly law, especially the new trend represented
by the New Brandeis School. The voice from the School becomes louder as it is calling for the return
of the non-economic value objectives of Anti-monopoly law. At this moment, to correctly grasp the
value orientation of Anti-monopoly law in the era of the digital economy, it is urgent to re-examine
the necessity and legitimacy of introducing non-economic value objectives and to balance its
relationship with economic value objectives on this basis, which is also an important premise for the
healthy and standardized development of Anti-monopoly law in response to the digital economy.
Although the Anti-monopoly laws of different countries or regions are influenced by the policy
objectives of the socio-historical development stage in which they are situated and display their
emphasis on the pursuit of values, modern Anti-monopoly law theories have gradually formed a
stable dichotomous value system, i. e., the economic value objectives and the non-economic
(political and social) value objectives. The legislative history of Anti-monopoly law shows that it
was initially formulated with the expectation of promoting the realization of multiple value objectives
such as political, economic, and social objectives, but under the influence of the Chicago School, its
evolution towards the realization of a single economic value objective has deviated from the original
legislative intent of Anti-monopoly law. It is legitimate to advocate the reintroduction of non-
economic value goals in Anti-monopoly law in the digital economy era, which is a useful expansion
of the established Anti-monopoly law value system. Still, it does not mean that economic value
goals, such as economic efficiency and consumer welfare, should be completely rejected. To achieve
a balanced relationship between economic and non-economic values, firstly, the logical relationship
between economic and non-economic values should be rationalized. Protection of competition is the
core value of the Anti-monopoly law, and economic value, as an important criterion for competition
measurement, has the attributes of intrinsic and instrumental value, while non-economic value is the
extrinsic and purposive value of the Anti-monopoly law, and the pursuit of which must be based on
the prerequisite of realizing the goal of competition (which is externalized as the goal of economic
value). Secondly, the relationship between the application of economic and non-economic values
should be clarified. In the context of the digital economy, the impact of digital platform monopoly on
the overall political and social order should be considered from a macro perspective. Non-economic
value objectives (especially political value objectives) should be limited to macro judgment, macro
guidance, and macro promotion in the enforcement of the Anti-monopoly law, whereas economic
value, as an instrumental value to measure the achievement of the goal of the competition, should be
prioritized by a micro approach, i. e., implemented in the rules and criteria for analyzing specific
monopoly cases.

Keywords: Digital economy; Anti-monopoly law; Economic value; Non-economic value; New
Brandies School
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