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The Proof and Rule Construction of Security Interest in Data Property Rights

Zhang Zhengzhang"*® Chen Shuting'
(1. Kenneth Wang School of Law, Soochow University, Suzhou 215000, P.R.China;
2. Suzhou University Soochow Institute of Public Law and Comparative Law , Suzhou 215000, P.R.China;
3. Collaborative Innovation Center for Regional Rule of Law Development of Jiangsu,
Suzhou 215000, P.R.China)

Abstract: To realize the value of data in the utilization, circulation and sharing is an important topic
in the era of digital economy. Data-backed financing has been carried out in practice in various parts
of China. However, the following issues are to be addressed : the legal approach for data to be the object of
security interest; the path for security interest in data property to be carried out; and the method to
construct the rules of security interest in data property have not yet been clarified. As a new type of
incorporeal movable property, data can be specified, controlled, controlled and used by human beings, and
has the characteristics of the object of real rights, and is suitable to become the object of security
rights. According to Articles 115 and 440 of the Civil Code, rights can be used as the object of property
rights, and data security is a security in rem on top of the data rights enjoyed by specific subjects.
The legal principle of property rights only involves the type and content of property rights, and does
not involve the object of property rights, and the establishment of security interests with data does not
violate the legal principles of property rights. Judging from the practice of security interest in data property
that has been carried out in various parts of China, there are two main schemes or paths for the
establishment of data security: data granting or data pledging. The establishment of security interest in
data is the optimal solution, because for security interest in data, the data grantor continues to possess, use
and benefit the security interest in data, which is conducive to updating, expanding and correcting errors on
the basis of the original data, and is conducive to generating, receiving, verifying and deriving new data, so
as to update the data from time to time and realize the preservation and appreciation of the value of the data,
which is more beneficial to all parties in the data granting relationship. The smooth development of security
interest in data requires the establishment of corresponding legal rules. To establish a security interest right
based on data, a written contract on security interest in data should be concluded, and the dual effects of
publicity and control can be achieved by means of registration and publicity. If there is no contrary or other
different agreement in the granting contract, the grantor shall be allowed to authorize others to use the granted
data, including authorizing the grantee to use the granted data. During the data granting period, the data
transaction registration agency has an obligation to ensure the security of the granted data. In terms of the
implementation of data granting, third-party custody or compulsory management can be introduced, and the
security interest in data can be entrusted to other better data companies for development and utilization, so as
to fully tap the value of the security interest in data and use the proceeds to repay debts. When realizing a
security interest, in addition to paying off debts, the proceeds may also involve the distribution of data
interests of natural persons, which is an inevitable requirement for the protection of natural persons’ data rights.
Keywords: Data; Security interest in data property; Legal approaches; Security interest in data;

Rule construction

[(REHE:E # ASH]

184



