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The Scope of Compensation for the Termination of Administrative Agreements

Zeng Si
(Faculty of law, The University of Hong Kong, Hong Kong 000000, P.R.China)

Abstract: There exist significant discrepancies in Chinese courts’ determinations of the scope of
compensation following the unilateral termination of administrative agreements. The methods
adopted for calculating compensation vary across cases and include the value of actual investment,
expected profits, market value, and certain direct losses. The scope of compensation under unilateral
termination must take into account the fundamental principles of administrative compensation,
protect the legitimate expectations of the counterparty, promote economic balance within
administrative agreements, and align with cost-benefit analysis.

However, the principle of protection of legitimate expectations only requires safeguarding
reasonable expectations. Contracting parties should anticipate the possibility of termination due to
public interest and make appropriate arrangements. Economic balance emphasizes a general equality
of interests between the parties rather than absolute fairness, which implies that the scope of damages
should be limited.

Furthermore, from a cost-benefit perspective, adequate Cor “full”) compensation can protect

investors’ expectations and help prevent under-investment. Because unilateral termination is a risk
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that investors must face, when that risk is too difficult to predict it can discourage investment and, in
turn, undermine economic efficiency and growth. Full compensation also strengthens the
administration’s ability to make credible commitments: by internalizing potential costs, an agency is
less likely to fall into fiscal illusion and will weigh the consequences of termination more carefully.
Nevertheless, while full compensation gives public authorities the right incentives, it may distort
incentives for the counter-party: market actors already bear many risks, and government termination
should be regarded as one of them. Hence, when concluding an administrative agreement, the
counter-party should anticipate this risk and plan accordingly.

Courts should respect the parties’ contractual stipulations regarding compensation. In the
absence of such stipulations, compensation should primarily be based on expectation interest.
Reliance interest should be employed when it is necessary to avoid the uncertainties associated with
forecasting future profits. Additionally, courts should also incorporate the foreseeability and
mitigation rules from contract law, and take into account factors such as the identity of the decision-
maker, the purpose of the unilateral termination, and other relevant circumstances. Ultimately, the
scope of compensation should be further narrowed by applying rules concerning direct and partial
direct losses.

In determining the scope of compensation, courts should take into account the decision-making
body responsible for the unilateral termination of the administrative agreement. When central
legislation adversely affects the counterparty to an agreement, weaker protection may be warranted.
Conversely, when the policy changes originate from local governments, it is more reasonable to
provide stronger protection to the injured counterparty. Courts should consider the purpose of the
administrative agreement’s termination. While the exercise of discretionary administrative powers is
always claimed to serve the public interest, this interest can be further categorized into public
interests defined by law and those determined by administrative discretion. Courts should grant
different level of compensation to the counterparties based on the type of public interest.

Keywords: Unilateral termination rights in an administrative contract; Compensation scope;

Expectation interest; Reliance interest; Cost-benefit analysis
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