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A Study on the Problem of Unknown Usage Modes in Copyright Contracts in the Digital Age:

From the Perspective of Incomplete Contract Theory

Cui Lihong Liang Wanying
(Shandong University, Qingdao 266237, P. R. China)

Abstract: Digital development has increasingly become a new kind of usage of works. Both parties
that sign the copyright contract are generally unable to anticipate the unknown usage mode of
copyrighted works when the contract is signed. As a result, there is not an appropriate mechanism
for the author to participate in the new modes of exploitation and rewarding, which might result in
the imbalance between the copyright owners and the disseminators. The original contract needs to
adapt to the development of new technology, and the unknown digital usage has already been
included in the original contract, so the effectiveness of the contract authorized by the unknown
usage mode shall be affirmed. As for those contracts that have no rules for the unknown usage
mode, it is not necessary to re-negotiate the new authorized contract unless the unknown usage mode
occurring in the term of contract could not be covered by the copyrighted legal right authorized by
the contract. However, it is necessary to introduce the author’s right to change the contract into the
copyright law so that the copyright owner could have the right to amend the remuneration as agreed
in the contract when the copyright owner has a disproportionate share of the gains so as to ensure
that copyright owners could fairly participate in the digital development of works.

Keywords: Digital age; incomplete contracts; copyright contract; unknown usage mode; validity of

contract ; modification of contract
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