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Legal Amendments to the Conditions for Witnesses to Appear in Court

from the Perspective of Game Theory

Zhang Liming
(School of Law, Guangzhou University, Guangzhou 510006, P.R.China)

Abstract: In the historical evolution of the trial structure in criminal proceedings, the inquisitorial
system in civil law countries has absorbed some elements of the adversarial system from common law
countries. As a civil law country, China’s trial structure is no exception. With the amendment of the
Criminal Procedure Law of the People’s Republic of China in 1997, the trial structure was designed
as a hybrid of the inquisitorial and adversarial systems. Therefore, the importance of witnesses
appearing in court to testify began to become prominent. However, in legal practice, there are few
cases where witnesses appear in court to testify, leading to the awkward situation of nominal court
trials. Analyzing the reasons behind this situation reveals a direct relationship with judges’ abuse of
discretionary power. Specifically, judges usually do not approve applications made by defense
lawyers for witnesses to appear in court. To address this issue, some scholars have proposed
amendments to the current legal conditions for witnesses to appear in court, aiming to limit or
eliminate judges’ discretionary power. There are three legal conditions for a witness to testily in
court: First, the defense or the prosecution raises objections to the existing written testimony;
Second, the witness’s testimony has a significant impact on the conviction or sentencing of the case;
Third, the court deems it necessary for the witness to appear in court and provide oral testimony
(referred to as the “necessity” condition). In summary, two methods of legal amendment have
emerged in theory: one is to restrict the “necessary” condition among the three statutory conditions,
while the other is to remove this “necessary” condition altogether. From the perspective of
participant’s behavior, this paper uses the Prisoner’s Dilemma game model to analyze the costs and
benefits between the trial party and the defense party during the program operation, aiming to judge
whether various methods of amending the law can achieve a Pareto-optimal equilibrium state. For
the first method, to achieve the goal of restricting the judge’s discretion, it is necessary to enhance
the review function of the appellate trial. To this end, the trial party will inevitably incur huge trial
costs. However, this will also arouse the defense party’s stronger motivation to appeal, leading to
the abuse of their right to apply for witnesses to appear in court. For the second method, to eliminate
the judge’s abuse of discretion, the defense party must be given the right to decide whether witnesses
should appear in court. Similarly, this will also motivate the defense party to abuse this right. An
alternative approach is to reconstruct the statutory conditions for witnesses to appear in court by
granting the defense side the right to decide whether witnesses appear in court. At the same time, the
defense side must pay the witness appearance fees to the court in advance as a guarantee to prevent
the abuse of this right. Legislation plays a crucial role in China’s current rule of law construction.
Applying game theory to the study of legislative issues may be a pioneering effort in China, thus
holding innovative significance in terms of methodology.

Keywords: Game theory; Legal amendment; Witnesses appearing in court; Prisoner’s dilemma;

Conditions for witnesses to appear in court; Witness appearance fees
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