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New Trends in Cross-Border Insolvency and the Amendment of China’s

“Enterprise Bankruptcy Law”

L1 Shuguang
(School of Law and Economics, China University of Political Science and Law, Beijing 100088,
P.R.China)

Abstract: In recent years, the judicial practice of cross-border bankruptcy in China has developed
rapidly, characterized by an increasing number of foreign courts recognizing Chinese bankruptcy

proceedings. This heightened risks in offshore bond markets and conflicts between domestic laws and
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foreign bankruptcy regulations. Cross-border bankruptcy cases are closely related to contemporary
financial risk prevention, and there exists intensified cooperation between Mainland China and Hong
Kong in insolvency matters. Amid global trends toward better coordination of cross-border
insolvency regimes and the ongoing revision of China’ s Enterprise Bankruptcy Law, this paper
investigates the convergence of international insolvency rules, enhanced judicial cooperation
mechanisms, global adoption and debates surrounding the Centre of Main Interests (COMD
principle, and complex interactions between bankruptcy and commercial arbitration.

The paper identifies several institutional deficiencies within China’ s current cross-border
bankruptcy system, including ambiguous jurisdictional rules, unclear standards for judicial
assistance, and undefined legal status for foreign insolvency administrators. The current legal
framework, primarily outlined in Article 5 of the Enterprise Bankruptcy Law, only provides broad
principles without detailed operational rules, causing judicial uncertainty and practical inefficiencies.
To address these issues, the paper advocates for incorporating the COMI standard to clearly define
jurisdictional criteria and recognition standards for foreign insolvency proceedings, establishing
coordinated mechanisms between main and ancillary proceedings, formalizing procedures for
recognizing foreign insolvency administrators, and resolving conflicts between insolvency
proceedings and arbitration procedures.

Moreover, the study examines significant international legal developments, such as the
widespread adoption of the UNCITRAL Model Law on cross-border insolvency, which emphasizes
the COMI standard to determine primary jurisdiction, and how countries like the U. S., EU member
states, Singapore, and Japan have implemented this standard to facilitate global insolvency
cooperation. In contrast, China’ s lack of explicit COMI rules leads to judicial uncertainty,
complicating cross-border insolvency cases involving Chinese enterprises, particularly in high-profile
offshore debt restructuring cases such as Evergrande and Sunac China.

The paper also explores the complex relationship between bankruptcy and arbitration,
highlighting tensions arising from bankruptcy’ s collective enforcement nature versus arbitration’ s
individualistic dispute resolution mechanism. Drawing upon international case law and judicial
practices, particularly from jurisdictions like Singapore and the UK, the analysis underscores the
necessity for flexible judicial discretion and procedural carve-outs to balance arbitration rights with
bankruptcy proceedings.

Finally, the article recommends specific legislative amendments to China’ s Enterprise
Bankruptcy Law, including clearly defined objectives and scope for cross-border insolvency, detailed
criteria for foreign procedure recognition, improved judicial cooperation mechanisms, a structured
recognition system for foreign insolvency judgments and administrators, and comprehensive legal
frameworks to manage cross-border insolvency-arbitration intersections. By adopting these
international best practices, the revised law can enhance judicial predictability and procedural
fairness, better safeguarding creditors’ rights, promoting effective resolution of insolvency cases,
and supporting China’ s broader objectives of deepening institutional openness and enhancing its
global legal environment.

Keywords: Cross-border insolvency; Centre of main interests (COMD ; Principle of reciprocity;

Judicial cooperation; Ancillary proceedings
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