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[F] 2] 2y 28 4 35 ) vk o T IR) R A 48 S 2 L GIRAT O ) 88 27 2558 1 Wl R sE 1 B 7 vh A 1 1 4 L
%D, 20174F R 45 #h B MO HASE IR VAR 6 4% 1 K W B T A 32 A 40 S2 AR A AT 00 o 5 0 i

Gebhard M.Rehm, Aufkidrungspflichten im Vertragsrecht, C.H.Beck, 2003, S.198.

Franz Bydlinski, System und Prinzipien des Privatrechts, Springer, 1996, S.69.

Gebhard M.Rehm, Aufkldrungspflichten im Vertragsrecht, C.H.Beck, 2003, S.195f.

Eike Schmid & Josef Esser, Schuldrecht. Band I Aligemeiner Teil. Teilband 2. Durchfiihrungshindernisse und Vertragshaftung,
Schadensausgleich und Mehrseitigkeit beim Schuldverhdltnis. C.F.Miiller, 2003, S.145.

1 5 (TR AR ), b O R A Y RRE , 2000 48, 55 468 BT,

FRIE B 1 1 XTI RE 75 567 4458 23K, LUm 1] B L L OC T IT L WA S S0 N AT RE J1 sl I T SL % YR RE T, A A
PE

@ (e st T e N R B 5 T 1 B 5 Ja 36 32 A [R) 21 2y S8 0ol FH s A A 1 I Py 4 5 0 D GRATT O )36 27 2658 1 s = h A HL A
X B A R L A5 1T 24 G S 0 R 2 S N TT 29 B ) 5 BB A I SR R LS5 .
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KT H A BYPRTE A 5 F N R D% IR0 32 28 Sy v b B2 1 T R bR 1 X s 1 300 55 0 58 =5 Tk AT
WA R A7 (6] B i 22 B R AR - PINIB N 32 28 B h b B T AR ME , 24 S A0S A B A RBUH Y 1Y
S8 oy TR B RE TN 22 30 1 A8 By &, I I 24 3K 3 0 1 AR M L A4S I Y A LI AR BN 2 T SN HER I T
DA K% 07 4 SR BRG 38  F BE 7O (B A5 T A A — B2 T 25 R X MR AR SR 2 B 4. R RN
AT R G R0 32 AR AR 355 B A B 5 S a2

Lo— e POl 40 3247 By o A bn o F132 A0 o A bR < B T 3247 2 — Bl 121738 02 %l
THSAT7 o SN 1) 3 30 ek SR A N [R) 9 o 6 Vil 22 ) I o i 8 091 101X © AR 71 52 47 1 52 B £ g A
HE B E T ARS2 AN S5 X 8.

1£ Luxmoore-May Jf Messenger-May Baverstock %% B9 J 2k 5, #5 28 b (49 S 9 iR 485 I R %) 3ol 1
%% Luxmoore-May K 107 6 24 Hi i #1352 A Messrs Messenger-May Baverstock % HE X 1 i i /f
M S E . 19854F 10 4 10 H , X 2limi/E L) 840 3885 izl i B o 54 A, i3k 28 fF S AE I3 & LA 32
TR EE . I Ok 2 5 B3 AME &R K George Stubbs E & [R] B AR 3 41 352 K S 2w, 4
i Ak Ay 18000—24000 9 8% . XA il 51 55 24 W Spinks 7E 4132 25 1 DA 15 3 W 7F 1 &b B0 &
88000 %D,

I RPN I S DR R S S N (S PR P IS E (S NS N =l S PR R ST ) o
PR Ty s ZE A o DRI, 26 T R B DN TR B 2 1 F 0 ), O itk — 20 A il iE AT D 5T, 432 A
AW BT TR

FURERBE A E T e R A 2 A A IE AT . E e, BEURERBEI Y X TR AR i i
HES B E 4032 N 55 “ R B JH %% I8 M W, I — PR gl Y py 87 [RI B B iAo W
bR 9 SC55 B bR U SRV S SR H A (R 0 XO B o e AR 8 O i SRR A A R AT e] OR A
AR IEHGE T T H EARA 55 ORI, VR B A A K e v O R R —
UL 55 0 BT A B 3R G 3 3R AE K 2 B g R R A A I . TE AR B E Mann B L 5K A IREE
CTRWE R A 55 52 [ & 75 J& George Stubbs W A9 [F] G-+ WA LT ] e U T WO IR TS S — A~ 1k A
B, e SR B BRI 3152 AR T T 20 R e & AR T B 2 George Stubbs IH (1)

M HI P Ff 2, Luxmoore-May Jff Messenger-May Baverstock Z ] RER I T —Mta s, XI 91 F
ATREA B RAUHE 20 S sl 3 09 2 3 AR U0, 2 B A A AT] SR Lol 40 S2 AT i 38 B A 22— i
W AAE1T

2. RIS AT A AR . b OCHE B AR A SEAT X T M BEAT T SR S O A A, X T X Rl g A
ftifl Cover-the-counter valuations) 47 4, — NN, FEA 5 TR 55 Hh i 36 6 5 Aam se N BB AT Y
TEOLT FASZ 0 o e SC55 bR b 250 2 BB 4l 1 18 19 MOl 35 5L B AT Sy X Rl R AT Sy i 4
PRS2 NBAT R IR AT A 52 2] 1 0 AR5 1T .

1t Thwaytes 1§ Sotheby %8 Hh, & [ &y 25 12 B 52 5005 2 X [ 26 KL [l Bn 41 32 47 R HH Y o A )55
PrRifE . TEIZZE T, J0 & LAE 2006 4F DL 42000 92 8% 1 M & 8 T — K 44 4 “ The Cardsharps” i i, Ak
15 Ml 9 Z2$C A\ Lancelot Thwaytes BB T 244y . MRIEZIC AWIIE A, FAZA7 N N X 08 m & H A

O R GRS E B R S 5 R THE—— s B R A O 1 %), GEHERR 2 )2017 4E45 630

@ B HY SR A T T, AR — DX A S 09 B A o S () T [ PR R 44 4R 3347 X AR AN A i (R A S T IR [ A
2 BREEA R 430 S2AT )2 G, DR IR TR R A A K S T AP Y A S R A

® Mackay, James, Halsbury’s Laws of England, 4th ed. Butterworths LexisNexis, 2003, 2(3), p255.

@ Luxmoore-May and Another v Messenger-May Baverstock (a firm) , Court of Appeal, Civil Division, 1990 1 All ER 1067,
1990 1 WLR 1009 CA 1989.

® Luxmoore-May and Another v Messenger-May Baverstock (a firm) , Court of Appeal, Civil Division, 1990 1 All ER 1067,
1990 1 WLR 1009 CA 1989.
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Michelangelo Merisi da Caravaggio 5 ¥ 2 F. K1 9% 5¢ b, iX i i 1} A Michelangelo Merisi da
Caravaggio A N ZF, [A B 1000 7 8% . FEFl g, 2R BESI H T Luxmoore-May 58 i WL i,
TE B IR B A S AT BB AT M O S AT A 5D,

R TE B R R BE DN m AR AR A — R S — K E PRS2 AT B AT LA
R SR R R ST ORI R E SR AT SN EME R m RS AR
Bl R, AR AN [A) 2R G0 IKUAS FIE i, B Je A7 %8 5% J7 Cconnoisseur’s “eye”) . 55—, — % [H
PRAFISZAT IV IZ AT ZFE AN B HC 09 it AT 5 3 1 o A AR A I a], DU A — S AR U0 i 458
B BER A, Luxmoore-May 5& H B9 b 7 #1132 47 HEAT 1 ORLEG (09 W7 £, 173X 5 X0 70 & e s2 47
HY SR AR T o 5 =, — G BRI S AT AN K AT RE PR Ay Jof i ) AN 5 AR 0 4 FR 5 17T Ay LA A v
TETEME 9 JE R 7. X2 FfEBE7E Luxmoore-May 2 i & 30 52 4 2 A7 B 2 1 — R £ O,

f£ Thwaytes If Sotheby & v, 5B Rk BE WL KN 48T 24 N 43217 Xk 22 W i )5 Tl (duopoly) , b ik
Bt (0 AT A AR AR ME L 22 /0 3t LA 25 R R A & it 5, BOA IR & b5 145 7 (at least as regards
Old Masters, namely Sotheby’s and Christie’s) . % % T 5 & Lo XT 22 ¥6 42 0 F 47 19 52 B 45 2 FiLfh
Wrad B )5 B BE A AU R A A5 R 95 & b AT DL DABE A R 1 7 AT 0T AR B A X Ay LR A
O LAY 2079 | DS = L B R 7 T v s R 18 1 P NIV = | R e R e ]
B 25 5o VAR BE G TE Y = ORI 25 B OR A TR) 8 (H R B 2408 2 308 A 32 AT IR SR O & 38 B 1 i -
TE2Z G I — DMK IR Bl BBl s A S E B IF 5@,

7 Coleridge Jf Sotheby’s & v, 9 [ 15 45 1k B 52 3L 1 )5 45 5K & 7 5% “ Coleridge Collar” i 5 Al
Prxt g AR A IR IR . R, O E A IR R 17 e R AR JF I ZEFE A Coleridge B 1
I FA T 245 BRI SE R M 3.5 T s . Coleridge B LR B IF B 400 E L LLZ M 4% th
TR o J5 R I IURE 7 A LA B9 32 2 B B0 AR A S 20 0 —30 05 Be B, B Ja LATR BE M 26 T3 e
A A& A . P Coleridge B -1 325K, 750 & b HE 00 AE B 02 M 35 5 o 17 T 28 J5 30, O i a5 i HE A
3.5 T HEEE B AN B A S B TS 24032 . Coleridge BF - IA N, TiUHE 5 4 A9 AW (2 5 I /E T2 )2
1576 4F LARG 8 FH 9 bR 1, 0 SR 957 6 HOBAT 790 2 X455 a8 e s gt i@,

S TR B S A i RO A S5 kB AR WA T O L O — AR IR A 32 A FA N
SE S Al TR AR G . A R R A I8 A0 S N W SRR A R g R R RA R AN A
2 ARG 1 2 O e LG B0 | BB S SR AT S Al T R A 0 B T e B S B BT 5T BB A
HlColeridge B¢ L&t 17 5 T9e 8% . WL B4 523X — B AN o5 & b4 HHR O34T 3, i iz 4l b 805
R 3% B A, Coleridge B+ A BUR A IRAG I B2 4 L B 10 5 T 35450

gE L AR W E PRS2 AT R R AT 7O A S BB F A A S T AT A o A RS LT #E AT
YeE I A N B AT AT A o A 55 . IEBE— BT RO A5 AR 1 B KRR IS A 1 R A 45
WG L NA T EEATH A 55 . e m)ih Ul , an SR An fE i, % A — BA A Coleridge
Collar (i 52 2L 5% 3 4 58 J8 M, I8 4 7E Coleridge 58 H, v& B 7 2 11 3247 %008 J2 5 A JL0 I, il 25 %
FH B Ay e o 45 7 A 4 0 7 5%

(Dt s 35 Y 355

0 SCS5 A8 411 32 NN IZ N 92 45 H 2 N, A AT B0 5 b JE AT e 55 AR AT S AR AL B — P LS5, X

Hedley Byrne v Heller [ 1964 ] AC 465 at 486, 502.

Lancelot Thwaytes v Sotheby’s, [2015] EWHC 36 (Ch), Case No: HC-2012-000042, para. 76.
Lancelot Thwaytes v Sotheby’s, [2015] EWHC 36 (Ch), Case No: HC-2012-000042, para. 79.
Coleridge v Sotheby’s, [2012] EWHC 370 (Ch) Official Transcript, 2012 WL 608706, para. 53.
Coleridge v Sotheby’s, [2012] EWHC 370 (Ch) Official Transcript, 2012 WL 608706, para. 58.
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A RE S — G [F) 55t AT R — P & 7] 3L 55, A 2F BN R, 3K — SC55 SR R T 9 S A FH D ) [ sl
A7 2 1 B e 1 HAE AT S A i A Do X — 5 B9 T TR 3 B T A% T B R R LB AL R
DL RR U R R

Ty = 10 BE R A — A 0] A R P A R S R AR R R AR B AR AT A0 SR At P R i
BB 2 A A R B D 0 A SR SR SR 1 B R AR A 5 R L I8 3 RN R G
AR BAE L . ERAE G R BT, F0352 ATEUEE B0 E K & ok AR & & w71 i
KA R R (S B, s B A PR IR AR(F 2, v LBLR N L AR BT o X Fh 53 47 2 75 7T DL gk
32 NAE A 8] b i 5 52 25 5CHERR , B R A 90 .

7E Thomson f Christie Manson & Woods Ltd "7, J& [# 5 Ge 8 A& T A2 AW 178 TEZ AR ZEE
FEN . EIRET, P ST XA R E BT BRI X E e i,
O EE A I8 22 (A o K2 N BIVAS 2 545 FE AR X X 42 LUJS 47 1 FF27 20 B, 45 3L 3 B kXt
g | 1ot gt ey R R R A T X X BB . BT K A2 ARHE AR S AT R R A T E
gk FASZAT A 5 il 56 T 1 6 £ 2 e 5 IR T Y € B8 (doubts or queries) . I FAERASZITE
W05 B RS SR AN A B [ <22 K7 Gnflated) T 4A 32 H st 438, B L Thomson A b A+ 15340
SEATE MR T . MEAh, Thomson i £ 4, 48 T Wb AE A FFER & P 0 B0, F0 3247 A JLIRGE 5% H &E
JE RS , I EL AT LAAE 1)t % 2690 9% H Si i ol 25 18 240 32 keI

FVRERGA N, Bl N PR A P BT 095 B AR A S5 09 TEAT  HR R 5 AT 09 90 FT
BY KB B 5 W) Cobvious) 5B AV SE PR 9 XU (risks which are fancifuD f15 8 . &Ml A 45 Wk
BofE BT DURHHTAE B0 T2 B AN S S AR, fEARR S, BIRERIAN, BIEAR
TESRAN S AN A B9 ARG T A B EAG T DL AN OF B FR SR AR A4 L TR I R BE S AR
NN AE R RRIR A P B B H i T DA 32 T — & P SRR R A IR 55 o PRI, B RE B A e T R E A
HIEEE . B IR SZAT X B AT R A I S A5 0 S B T HOAZ O T A A R B
EBINA AT EA L5 &M EE P AT A U152 Br 89 $8 %€ Cany fanciful doubts) , F Ib AS 7 41
O,

B FhE AT RLBLIA L S0 TR

55 IO U S5 AR A B4 SBOIE E I S5 9 B B 3k Al e B S AR 0 R A S N L RE B B XU ) — el
WO T B TR S B b, BOBE UL W] 55 B9 S BR A A i i PR SR A S 28 7 AR BRI 32 7 AR AR
WA R TR SR B A /R S A AR Ok S i S FEOE T S 55 B 4 K
9 %5 it AR (RS2 )4 61 4% 585 2 3 M @, G Bk JBUIE 4L 4% 52 1 BB 747 [ I 5 ok 3B I0E 50 1 11 L
%, XA TR A 5 — A [A)

@D  Thévenoz, Luc, “The Responsibility of the Expert in Art Objects According to Swiss Law”, Art Law vol. 1, Geneva:
Schulthess, 1999, p36.

@  Federal Court Ruling 111 1T 747, [f] i} o] P 2 % Thévenoz, Luc, “The Responsibility of the Expert in Art Objects According to
Swiss law”, Art Law vol. 1, 1999, p47.

@ Thomson v Christie Manson & Woods Ltd and Others [24] PNLR 42 (QB), para. 70, [2005] EWCA Civ. 555, [2005] PNLR

38 (CA).

[2005] EWCA Civ. 555, 2005 WL 1169006, para. 95.

[2005] EWCA Civ. 555, 2005 WL 1169006, para. 96.

BARZE I ZAR ST SE AR PR EL A0, L HEE 2020 4F 547 114,

AN ZFE TR SEET A BN BE CR IR AT S AR 09 19 O B B, AN R R AR S AT
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C— D HU 156 B S 55 04 f ok 5 FECIE 1L 0 179 B B

AR Z2 06 A BE W =22, BRE 13 ) S 55 J A S N 4 20 19 15 8L B 6% 55, BROBE AR O & 4 IR AT v i 3L
%, IR (S A 61 2550 20K E T —Fh vk 22 1 57 AF o Bk 25K, A8 e bR 48 S R bR 9
£ 5 b BT A BB AR SR 5 40 S R AT RO U B S 55 O TE oG EK .

o S I R R, A IO O B B A% T UG 32 A Ao TR RO AR AR ST L (H R X — 4K
B 32 3ok B B0 B SC 55 1 G 7 T R« 55— 20 32 N DRSO B B R 2R A T R SE 32 AR I
WIBBLHE (1, S A e B SRk il R T AT, Xt R R ) A R 4 618 A E D, Flk S Ss h
Xof S U 5 AR ] (8 L 6, AN 2= B B R R AT S A IR T AT 28 W) 5 s S s 7 R A IR WAL A
ML ZEN, nmA Bt A, B2 A E R H O AR 1 B S 5% BT, AS NP X JEE 7K $H FH 4R 54T
HZ P W ZAE A 32 N © WA K B 1 00 7 2 AR E0E 45 60 5 S8 N T 5 3K A 156 0 T AT 9K i 7 3 3K
BF, A X 383K A=A R Ty o S 4 5 T R W8 A R A S 7 41 S2 AR 04 W) A7 AR ASUR 3BRCIE 1) 1
PR, S A LB R R S5 TR D . A R S A LA BE A T R T G R AR e
BT U0 5 o R k8 0 R B T s 4B ©) o e B BR A U 0 R AE T A S N R RS T A S >
A B 7R AR AR S5 5, W AR L 80K 52 N2 BUBRAL . AURIE FH A AT R AN A e R ik i) 5 o)
G 85 132 25 B AL E © | ] IR 3 2 S A7 IS T R RE A8 22 00 . 95 4, 5 T M I 0 D DR 4 SR 4 52 N R AR
BRI AE BT W s PR IR A 5 3 43 1) W 3 A, T R sk HE Bk E B 108 B S 55 SR ARk 2 b .

CO U LR S35 104 B o 2 5k 1 PR )

TR PR 7E B AE TS 032 GE B 2 R SRS B 08 / BRI AN A R 4% O B B SO 1
WY L5 H R B 32 A B9 AH DG BRI A B T IR AR A3, XA BRiR A AT e s e T . D3 4h,
SR B0 55 B A B A5 s A E Sy T8 A A% 2 2% s I i , 40 S TS TH SR AR N 9 524 BT LA,
WY 7R R 55 A 2% 30 R DU A — R BE E g 0 7 X BRI 150 Y 5L 55 1) i o 2% ) BR 7

LR . E—Bifsrh R ML AEH T2 R I 2 KRR RATT IR 5 i
SR W R R o QR AT S2 AR th i BRI R AR - 57 a7 B W B R AL R IR A b g« ]
7 CE AR AR A A RE A A I R AR W 2

1966 4F , 4l 29 Ml A 1T 42 1 (A 29 20 R R SC Ak = 55 1 (New York Arts and Cultural Affairs
Law D), LLANSE UL C. C, It % 25 AR T 47 Ml 4 e (9 HAK R B o1y 7 ok O 2 © . 55 BN M Bl ) 0
i 7 — T AE B AR S 507 T 5 (AL R RSO S 55 B ) AR AL O, Ay Mk L fnuCC
ZIE) 5 — A~ KO AE T IR FHAR 10 A 37 (29 2R R SO =R 55 15 ) 56 13, 01 (D 25 Wi B 22, JC i ]
i, Z2R T N Cart merchant) 45 7 AN & 2R @ BN 3E 5 56 T ZRAE d AR 35 5 03 09 45 1 SCF B, 3203
WA G R 38 5 BBl i — 3 4%, O 77 2R R FEAR D L 35 BORR M A 12 16T B s LR A 2 SO B —

e

(R A T G 5 618 5%« 254 N 20 5 W 4% ml 25 A 5 1 32 A KT A 1) 4 B0 7R 11 B AT, R o 32 N0 ki 3 o Rl 2 O 4 A
SEAZ AR 0 P BCHE 1), S N TEA 3 5Kl i B S bR B AT

T R RNRIEBE( 2008) 2 R AT 73 5 R

X778 b E A S2 PR A BE B SE ) A6 b 2 A, 2008 4F L5 101 0L,

Rl AV e X N7 s B R BN Y 1 = S P L e/ A o L i - R (NG E 7 '

{New York Arts and Cultural Affairs Law (£ 2 25 AR 5 0455 558D )58 11.01—15.21 2%, https : //codes.findlaw.com/ny/arts-and-
cultural-affairs-law/aca-sect-12-01.html, /5[] H ] :20204 11 H 30 H .

{Michigan Compiled Laws (% B R ) )45 442.321 % 422.325 45, http : //www.legislature.mi.gov/( S(gyvoueb1xbb5zjbknl5ck2
19))/mileg.aspx? page=GetObject&objectname=mcl-600-2155, /7] H #]:20204F 11 H 30 H

@ {New York Arts and Cultural Affairs Law (420 2R 5 AL F 5 D)5 13.01 45, FHowb |, Rif art merchant 78127555 11,01(2) %%
KRN B TTSAEL TS E ZARMBCZ ARG EZ B0 A & BAT X TARE TR A B9 JR SR s I DLILHRE A & 1Y
N, R AR A AR BN sl At A T LA X S TR IR A 0 R s AR O DAL H R AN .
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BIHBR T W 52 58 R 2 A5 A8 R DL AR A B R AR BT S 2 N B 2 AL o A 24 ) i B e 4
RSP SR it T s ELA B S 50 LK A R 3 s AR S R BB T LD B B N 1
205 WY 7R HEOR AT DG Y S5 JE Y PN SR, <A T SR 7 AN S 5 i B PR A T ot i AL DR L Y
5 10 B A3 32 F S s A O,

JRUE A1 249 M R B N B3 BLAE AR SR AU T UL C. C 5B 2-316C 1) 4% fl B 7R 4R 40 37 45 3K, (A3 TFi%
T T S5 AR TR A N A B [R) Ik a0 20 P 4 S T A O R 0 R © . R A9k L, o T Ak
0 W A 5 213K+ S % i AR AR A T K S SN R AT ] XU L B AR B S5 7 2D R, 5T kAR
TE AR P ARG 000 A& A2 B JE20: (D EAR SR 89 5 (2O 7R85 B H 52 A1 H 32 A A9 A0 5C (5 B2 MRy |
A NAR R 1) B A7 AE R R D

2K AR (T [ R VL M)A 6 — 38 J 25 3k i RN g FH SR AR PP 40 S2 3 & 36 32 AR 25 . L,
FOSZATA 3K A2 NAAR [n] Foat Wy ) BRI £12 i S I a8 3 3 sR AR Y — B 4% 5, AT R i B R ] R 9 i)
55 309 445 TN A G © . AR Pk b 30 3 A0 5L 1R A A% R g B HOG 36 32 AR AE Y
BLSS  A00 R 1977 AR A A 453018 28 ) i & B P BR 1 (test of reasonableness) 23K, I H.
RS IE 352 1999 4F (I 2% % 4 [F AR 4 3 4 1)) 1 28 S PE B 1 Ctest of fairness) I3 © . 783k
B S NP 1 2 2 A X A% R H o HEE R T AT 14 o K 52 6 ) - B R 4 1) 1 s X % i R
T D 3 b 4 52 AR ¥ 1T 37 109 3K 32 A ) 0 3 TR vk A ) ) A 6 R SR AT MO IR SE L DA R Tk )
TSk A IO E© . RIS CA R )5 40 46 M6 30 A SR M 7 S R 1 B S AT I ER X O B
A HEBR X 7 FEZARN AR TR LA TR & RS2 B AR, 41132 Al o % =X
SRt A HERR ity AR 98042 ) S8 32 N JE T e R0 1)t 32 N 32 5K R8s i BRI 9, Ja T HEBR X 7 FEZEALR,
— M LA E S TERL

The Auctioneer’s Obligation to Declare Defects and Standards
—Analysis of Adjudicated Cases from 2012 to 2020

Zheng Zhen

(University of Science and Technology Beijing, School of Humanities and Social Sciences,
Beijing 100086, P.R.China)

Abstract: In recent years, there are increasing cases where the auction target does not conform to

{Michigan Compiled LawsC# 8HR 575 ) )5 442.322(2) (a) 4.

{Michigan Compiled LawsC# #UHE 575D )55 442.321( D (D 4.

{New York Arts and Cultural Affairs Law (120 2R 530463555 ) )45 13.01(4) () (D 5%

{New York Arts and Cultural Affairs Law (212920 R 5305555 1) )55 13.01(4) % (A5 1 B A2 L 28 4D /NI S 40 e
Xt 25 AR R KGN T A3 B AT AR A R 2R i R Y S T EL AR R e B W R R X
B2 AT N B G TEHE BN S N A B R 2 4Ch) /AT I 55 = A, R Y 0 IR 35k 2SR RN B A R 1 B R
JEHE M, R E W R 1 e ez HARHE TR IESI G B, ZR MBI AL A L. MR, RS SR BOR e R A
T 5E BiE , ZARBIAARIATIE . X, 3 ORI 5 LAY 55 442,323 Zc i 8 TR B RCR .

BGH. Versteigerung eines mangelhaften Kunstwerks. ZUM 2014, 32.

® 6 6

©

Jordan H., “The Remedies of Buyers Against Auction Houses-Caveat Emptor?”, Journal of Professional Negligence, 2013, 29(2),

pp108-124.

@ FEnrE H A A A R R AR R B RS . SR A RA R R R TR L LA FOCR R (R RS —H b
= SR SRS F SR TR ) AR 32 0 ) B ML (AT 05 P o T i ) G i D ) 4% R T A e Ay L .

® ILTH LT P YA RZEB (2007 T R M5 14 5 R H P
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what the auctioneer has described, and the relevant judgment is quite different. One of the key factors
leading to this phenomenon is that the characteristics and performance standards of the auctioneer’s
duty of defect explanation are not clear. Auction houses are in a privileged position and are given
special consideration in the art market. Auction data such as catalogue attributions and price
information are taken into public sphere. The information on consigned property that auction houses
established can be used by other market actors, including to assess a work’ s authenticity or its
author’ s position on the market. Given the publicity of their sales and established information,
auction houses have a much greater influence than any other art dealer. Auction houses further
develop their privileged position through the value-based marketing of their expertise and of the
property they offer for sale. Auction houses challenge the market’s trust and confidence because they
disclaim liability to consignors for the created attributions and prices. Thereby, auction houses
question the reliability of the established information and specialized knowledge. Adequate security
proves to be in a high demand on a market which has a feature, in reality, of insufficient security.
The art market requires accurate attributions in order to function. By subjecting attributions to their
disclaimers, auction houses are not assuming their role as point of reference, and consequently
threaten the art market’s health and stability, which leads to the situation that an art lawyer so well
summarised recently: “trust no one.” By clarifying the characteristics of the obligation to explain
defects and clarifying the performance standards of the obligation to explain defects, we can
standardize the behavior of auctioneers in describing auction objects, determine the relationship of
rights and obligations between parties, and further optimize the business environment of Chinese
auction market. From the level of the general information disclosure obligation, the auctioneer’ s
defect explanation obligation has an important function to ensure the legitimacy of agreement. From
the professional level of auction institutions, the auctioneer’s duty to explain flaws is also a reflection
of the principle of trust protection. The examination of the bid and the truthful explanation are two
important contents of the auctioneer’s obligation to explain the defects. The performance standards
of the former need to consider the different levels of the auction house. The latter is based on the
auctioneer’s “to the best of his knowledge, to the best of his belief” standard to judge. In principle,
the auctioneer’ s obligation to explain defects is a means to regulate the obligation to exempt from
defects, which is restricted by express guarantee and standard clause.

Keywords: Defect description obligation; Auction of cultural relics; Civil legal system
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