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How could Harm Results be Attributed to the Supervisor

—A Perspective from Public Safety Risk Prevention

Liu Jun'* Jiang Xue’
(1. School of Criminal Justice, Shanghai University of Political Science and Law,
Shanghai 201701, P.R.China;
2. School of law, Shandong University, Weihai 264209, P.R.China)

Abstract: The core problem of criminal law is the possibility of the imputation of legal responsibility.
Under normal conditions, the actor is only criminally liable for his own act, but in negligent
supervision liability, the supervisor is liable for the damage resulting from the negligent acts of
others. Negligent supervision, in the beginning, was a theory to resolve the responsibility of a
supervisor who had “leadership” in the offense of public hazards, but it gradually expands to the civil
servants’ supervision negligence responsibility. In fact, it is across other person’s crime as a “middle
item”. Therefore, negligent supervision liability has lots of imputation problems that are difficult to
resolve by traditional criminal theory.

In effect supervision negligence is a negligent omission, which increases the public safety risk.
In supervision negligence offence, creating risks and causing such risks prohibited by laws is the
composition of supervise negligent behavior. But if the actor did not cause the risks prohibited by
law, the possibility of the imputation of legal responsibility will never exist in the first place. It is
neither the inactive attitude to supervising responsibility nor the inactive omission of duty that causes
those risks and consequent damage but that the absence of supervision does. On this premise, if the
actor also has the possibility of foreseeing, then the supervisor has criminal responsibility for
supervision negligence offence. In judicial practices, it is necessary to carry out the interpretation of
the risks not allowed by the law where the guarantor is at its center, and the range of the supervision
negligence responsibility is restricted. The scope of the supervision negligence responsibility does
not rely on the causal link according to the facts nor objective imputation, nor depend on whether the
supervisor has the possibility of foreseeing. It hinges on the active acts as responsibility and on the
risks significant to the law caused by the supervision negligence.

The supervisor for the damage caused by his negligence should be prosecuted. Moreover, a
preventive legal system should be established, which could combine the punishment with the
prevention for better preventing the occurrence of public safety risks. While judging whether the
supervisor is liable to the damage, we should focus on the necessity of preventing public safety risks.
Objective imputation in this way could be in accordance with the social public’s feelings of justice and
common-sense. It helps to form a unified awareness of illegality, and to better prevent public safety
risks.

Keywords: Public safety; Risk prevention; Supervision negligence; Possibility of imputation;

Creating risk not allowed by law
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