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Constitutional Regulation of Arrest Examination under the “Less Arrest, Cautious

Prosecution and Detention” Policy

Nie Youlun' Kong Weihan®
(1. Law school, East China Normal University, Shanghai 200241, P.R.China;
2. School of International Relations and Diplomacy, Beijing Foreign Studies University,
Beijing 100081, P.R.China)

Abstract: The “Less Arrest, Cautious Prosecution and Detention” policy should be primarily carried
out through the arrest review and it brings about new requirements for the procurator. The arrest as
two features, litigation act and interference of basic rights. However in judicial practice, reviewers
often treat the arrest as a pure litigation act while ignores the interference of basic rights. As an
intervention of basic rights, the application of arrest should be reviewed at the constitutional level in a

hierarchical way. The formal legality of the arrest should first be confirmed through the principle of
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legal reservation, and then reviewed by the four levels contained in the principle of proportionality
(Purpose — Suitability — Necessity — Proportionality) , so as to limit the arbitrariness of the arrest’s
interference with basic rights at the substantive level and to ensure the justification.

Based on the constitutional rank in proportionality principle, the criminal procedure law takes
the principle’s content by means of the provisions of the arrest conditions. But in this process, the
law ignores the hierarchical nature of the proportionality principle, which directly leads to the
formation of a flattened review framework, that is, the application of arrest is determined by the
review of evidence elements, penalty elements, and social dangerousness elements. Although this
regularization appears to be clear, we have found the following problems. On the one hand, the
flattened review framework introduces evidence elements that have little to do with the legitimacy of
the intervention, and on the other hand, it makes the social dangerousness elements shoulder
different levels of review requirements. Meanwhile, this framework has a blended logical structure
which does not distinguish the review order among the elements, which leads to the disadvantages
such as substantive bias, unclear logic, and closed structure in the arrest review, which cannot
ensure the legitimacy of the applicability of the arrest. This has become a major obstacle to the
implementation of the “Less Arrest, Cautious Prosecution and Detention” policy.

We should return to the theory of basic rights to find a solution. Hierarchies of arrest
examination should be divided according to the hierarchical order contained in the principle of
proportionality. Relevant content from the law of arrest should be integrated into it. In this way, an
arrest review system can be built with clear levels, open structure, and clear thinking. In conclusion,
our ideal arrest review consists of a four-step process: (1) the formal examination of the purpose,
which examines whether the reason for the arrest formally falls within the category of statutory social
dangerousness; (2) the substantive examination of the purpose, which examines whether the
criminal suspect or defendant meets the minimum social danger stated in the reason for the arrest;
(3) the necessity examination, which examines whether the social dangerousness of the criminal
suspects or defendants has reached a critical level that cannot be prevented when they are on bail; (4)
the proportionality review, which reviews the loss of interests of the subject that may be caused by
arrest and weighs it against the purpose interests of the arrest.

Keywords: Arrest examination; “Less arrest, cautious prosecution and detention” policy; Basic

rights intervention; Principles of proportionality; Social dangerousness
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