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The Functional Orientation and Implementation of “Encouraging Innovation”

in the Anti-monopoly Law

Guo Chuankai
(Law School, Shandong University, Qingdao 266237, P.R.China)

Abstract: Innovation in technology and business models is the core driving force for high-quality
economic development, and it is also an effective approach for optimizing economic structure and
transforming development methods. In order to fully utilize the innovation capabilities of large
enterprises and effectively stimulate innovation vitality of small and medium-sized enterprises, it is
necessary to achieve a positive interaction between innovation and competition. A {ree and fair
competitive order provides the necessary guarantees for enterprise innovation, and the emergence of
innovative achievements drives market competition to transit from low-end inventory competition to
high-end incremental competition.

In this context, the practice of incorporating “encouraging innovation” into the legislative purpose
provisions of the revised Anti-monopoly Law is not a simple reference to extraterritorial experience but
based on a profound summary of China’s experience. “Encouraging innovation” is not an empty slogan,
and people’s courts or law enforcement agencies must effectively perform the institutional function of the
Anti-monopoly Law to ensure innovation: On the one hand, it targets at identifying and regulating
monopolistic conduct that promotes superficial static efficiency but hinders innovation in reality; on the
other hand, it aims to avoid restraining legitimate conduct that promotes innovation even if it results in a
decrease in static efficiency. The Anti-monopoly Law and its supporting regulations have problems in
specific expressions, and they face with challenges such as insufficient response to monopolistic behaviors
that hinder innovation and the risk of the misconduct which restrains behaviors that promote innovation.
In order to achieve the institutional function of “promoting innovation”, it is necessary to improve the
wording of the articles of the law, to strengthen the regulation of innovation-inhibiting behavior, and to
prevent innovation-promoting behaviors from being restrained.

Keywords: Anti-monopoly law ; Legislative purpose ; Encouraging innovation; Functional implementation
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