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A Reinterpretation of the Spirit of the Constitution :

From Normativism to Functionalism

Qin Qianhong ILuo Shilong
(School of Law, Wuhan University, Wuhan 430072, P.R.China)

Abstract: The analysis of the conceptual evolution of “Constitutional Spirit” within China’ s
constitutional framework charts a pivotal scholarly transition from dominant normativist
interpretations toward an emerging functionalist paradigm. The traditional normativist approach,
which sought to pin down a definitive conceptual meaning, is examined through its three primary
manifestations: the “cultural approach, ” defining Spirit as constitutional consciousness or abstract
values; the “textual approach, ” deriving it from the constitutional document itself through various

&

doctrinal methods; and the “coherence approach, ” attempting to synthesize internal and external
elements. These perspectives are shown to have collectively reached an analytical impasse,
characterized by internal contradictions and a fundamental failure to successfully differentiate
Constitutional Spirit from the closely related concepts of concrete constitutional provisions and
established constitutional principles, thereby undermining its utility as a distinct standard for
constitutional review. In response to these theoretical limitations and spurred by the term’s formal
incorporation into China’ s legislative and constitutional review processes, a significant shift in
scholarly focus is identified. This functionalist turn moves beyond abstract definitional debates to
prioritize the actual application and operational logic of Constitutional Spirit within the practice of the
National People’s Congress Standing Committee (NPCSC). A detailed analysis of instances where
the NPCSC invokes this concept delineates two core application scenarios. In “collaborative”
scenarios, Spirit is used alongside constitutional text, performing a “prompting” role to underscore
existing content, an “updating” function to adapt textual meaning to new social realities, and a
“constructive” function to develop implied constitutional norms that stretch beyond the outermost
semantic boundaries of existing provisions. In rarer “independent” scenarios, Spirit operates alone to
perform a “creative” function, generating entirely new constitutional norms to address legal
vacuums, as witnessed in precedents concerning official dismissal or parliamentary procedures during
emergencies, which were later codified through formal legislation. A central thesis posits that while
these practical functions are empirically observable, they often overlap with the domains of
provisions and principles in practice. To rectify this and optimize the application of Constitutional
Spirit, a clear demarcation of its proper functional domain is proposed based on the “principle of
necessity. ” This necessitates that Spirit should be invoked only where constitutional provisions and
conventional interpretative techniques are demonstrably insufficient, thereby justifying its
“constructive” and “creative” functions as essential gap-filling mechanisms while rendering its
“prompting” and “updating” roles largely redundant. Ultimately, the functionalist analysis concludes
that fixating on an immutable normative essence for Constitutional Spirit is inherently limiting; its
true significance lies in its role as a dynamic judicial tool—a lubricant and adapter—that facilitates the
constitutional system’ s adaptation to socio-political evolution, ensuring a dynamic equilibrium
between normative order and practical reality. The scholarly evolution from normativism to
functionalism is thus presented not merely as a theoretical preference but as an inevitable adaptation
to the practical exigencies of constitutional governance in contemporary China.

Keywords: The spirit of the constitution; Normativism; Functionalism; Constitutional compliance
review; Constitutional interpretation
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