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Examining of Technical Evidence: An Interpretive Study Based on Empirical Survey

Chen Bangda
(School of Criminal Law and Justice, East China University of Political Science and Law,
Shanghai 201620, P.R.China; Institute of Evidence Law and Forensic Science,
China University of Political Science and L.aw, Beijing 100088, P.R.China)

Abstract: Technical evidence examination refers to the exact practice of examining scientific and
technical evidence involved in the prosecution stage then producing expert opinions. Empirical study

indicates that there are following problems existing in the technical evidence examination practice.
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Firstly, the number of technical examiners is reducing in some local procuratorates. The allocation of
professional and technical resources of local procuratorial organs at various levels is unbalanced, and
the examination of technical evidence has not developed a sound mechanism yet. Secondly, the
scope and framework of technical evidence examination are unclear. In practice, there is confusion
about the application of the two models: general examination and partial examination. The
examining framework of forensic opinion and that of technical evidence are not harmonious. Thirdly,
the initiation of technical evidence examination and the natures of technical examination opinion are
still controversial. The initiation is quite arbitrary, and the technical examination opinions are
different between procurators and judges. Causes of these problems include factors from various
aspects and levels. The specific background of some relevant laws and judicial interpretations have
been changed in the past few years. Thus, there are some conflicts between different existing
effective regulations. According to the legislation of the 1980s, the object of technical evidence
examination was limited to forensic documents at that time, and now it has extended to various
technical evidence materials. In practice, the scope of the technical examiners has extended from
technical stuff in the prosecution system to experts outside the prosecution system. And the
functional boundary of the technical evidence examiners is expanding as well. The reduction of
technical examiners is related to the cutting salary of technical evidence examiners in prosecution, the
classified management reform and the staff reform in the procuratorial and judicial departments.
Under the influence of evidence legalism doctrine, the probative value of technical evidence opinions
is controversial in practice. To improve the examining of technical evidence, we should reshape the
classified judicial management system and enhance the mechanism of appointed experts and technical
examiners. It is convincing to consider technical evidence opinion as collateral evidence, which is
used as enhancement or impeachment of forensic opinions. And we must redefine the scopes and
situations of the technical evidence examining mechanism, change the examining logic and improve
the mechanism. In the evidence analysis process, procurators should receive the assistance from the
technical stuff about the time when they are to choose the generalization of experience in order to
distinguish scientific evidence from junk science. We should give the examining opinion evidence
qualifications and probative value, and strengthen the judicial responsibilities to accelerate the quality
of this job. If mistakes are made during technical evidence examination occurs resulting in wrongful
convictions, the procurators who are in charge of the case should bear the judicial responsibilities, and
the technical examiners should bear the judicial responsibilities only when they have intentional or gross
negligence.

Keywords: Technical evidence; Technical examiners in prosecution; Examining of technical
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