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From “Punishing Crimes” to “Governing Misdemeanors”: The Systematic

Construction of Conviction Without Punishment

Li Xiang"® Zhou Jialin'
(1. School of Criminal LLaw, East China University of Political Science and Law,
Shanghai 201620, P.R.China;
2. Institute of National Security, East China University of Political Science and Law,
Shanghai 201620, P.R.China)

Abstract: In recent years, the structural transformation of crime in China has manifested as a decline

@ David H. F., “Controlling Surveillance: Can Privacy Protection Be Made Effective?”, in Philip E. A., Marc R. (eds.) ,
Technology and Privacy,, Massachusetts: Massachusetts Institute of Technology Press, 1997, p. 172.

@ ZE2 3 aRm O AT IR AL 0] S R 38 T AL AR R SO TR O S A B P A B SEBL)  C ROR 2 A e Rl 2 2
M N2025 455 6 4 .

@ WA O AU AR R 1E St B P e A 0 B M A L (T A 2 ) 2023 4R 5 6

201



WARFERBTFHLSBFER - FERELARCEL L LB

in serious violent crimes and an increase in minor offenses. This trend, characterized as the
expansion of misdemeanors, reflects the rational development of preventive criminal law and the
modernization of the penal structure toward a model that is “strict but not severe”. However, the
expansion of misdemeanors also generates accompanying risks, including the over-extension of the
criminal sphere, the dilution of the last-resort nature of criminal law, and the symbolic
criminalization of trivial conduct. To alleviate these risks, this paper argues for the systematic
construction of a conviction-without-punishment mechanism, grounded in Article 37 of the Criminal
Law. This mechanism separates the scope of conviction from that of punishment, thereby balancing
human rights protection with legal interests while enhancing criminal justice efficiency.

The study demonstrates that the legitimacy of conviction without punishment lies in the
functional separation between behavioral norms and adjudicative norms. While a conviction affirms
the violation of legal order, the exemption from punishment recognizes that non-penal measures may
suffice to restore social order. This approach aligns with the theory of positive general prevention,
which views punishment as a communicative act aimed at reaffirming legal norms rather than merely
inflicting retribution. Conviction itselfl serves as a symbolic condemnation and communicative
process that fosters the offender’ s reintegration and the public’ s awareness of legal boundaries.
Thus, crime and punishment are no longer inseparable; rather, conviction alone may restore the
authority of legal norms where the social harm is minimal and the offender has demonstrated genuine
repentance.

Institutionally, the study emphasizes the establishment of a “reverse linkage” between criminal
adjudication and administrative enforcement following a conviction-without-punishment ruling. Such
a linkage ensures the substantive fulfillment of non-penal responsibilities and prevents the occurrence
of “no crime, no punishment” scenarios. Furthermore, the paper suggests differentiated management
of the collateral consequences of convictions, particularly for “micro-offenses” with preventive
characteristics. It advocates abolishing retributive collateral effects, sealing criminal records from the

”»

outset, and introducing a “right to be forgotten, ” including its digital dimension, to facilitate
offenders’ reintegration into society. Such reforms would reduce the stigmatization associated with
criminal labels while preserving necessary preventive measures that protect public safety. By
distinguishing between preventive and retributive consequences and emphasizing proportionality, the
conviction-without-punishment system can serve as a vital institutional tool in the transition from
“punishing crimes” to “governing minor offenses”.

Keywords: Conviction without punishment; Misdemeanor governance; Reverse linkage between

criminal justice and administrative enforcement; Sealing of criminal records
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