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Legal Logic and Risk Control of Financial Leasing Repurchase Guarantee

Ran Keping Wang Meng
(School of Law, Wuhan University, Wuhan 430072, P.R.China)

Abstract: In financial leasing transactions, the parties usually agree that in case of default such as
the lessee’s delay in performing the rent payment obligation, the lessor may request the seller or
other obligors to pay the repurchase price. In practice, the judicial rules are not unified because there
are various understandings about their nature, such as conditional sales, conditional guarantees,
mixed contract theory and so on. In order to balance the conflict and reconciliation between the di-
versified values of contracts, it is necessary to clarify its guarantee function in order to realize the ra-
tional distribution of transaction risk. The financial leasing repurchase guarantee is atypical in nature
and conforms to the characteristics of “ownership transfer guarantee + maturity repurchase” in
structure. The relevant provisions of The Judicial Interpretation of the Supreme People’s Court on
the application of guarantee in the Civil Code shall apply. However, the focus of repurchase guaran-
tee is not only to give priority to the lessor to be repaid on the subject matter, but also to expand the
scope of the lessee’s liability property in the form of the obligor paying the repurchase price. There-
fore, the guarantee system can be applied by analogy: the effectiveness should follow the principle of
collateral subordination; The procedural restrictions of the company’s external guarantee shall be
applied mutatis mutandis; If the agreement on the repurchase period is unclear, the relevant provi-
sions on the guarantee period can be referred to; It can also invoke the rules for dealing with the co-
existence of multiple guarantees.

Keywords: The Civil Code; Finance leasing; Repurchase contract; Atypical guarantee; Guarantee

system of the Civil Code
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