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The Distinction Between Joint Assumption of Debt and Guarantee
in the Civil Code and the Application of Its Rules

Liu Baoyu Liang Yuangao
(School of Juris Master, China University of Political Science and Law, Beijing 100088, P.R.China;
School of Civil and Commercial Economic LLaw, China University of Political Science and Law,
Beijing 100088, P.R.China)

Abstract: Joint assumption of debt, as a credit enhancement measure to expand the chances of repay-
ment of creditor’s rights, has the function of guarantee but is not a typical way of guarantee. The
distinction between joint assumption of debt and guarantee should be given priority to the literal
meaning of the wording, supplemented by factors such as the order of performance, the performance
of the parties, and the relationship of interest. It should be presumed to be a guarantee rather than a
joint assumption of debt when in doubt. The provisions of Article 552 of the Civil Code on the addi-
tion of debts are somewhat simple, and the specific application of the rules must be carried out in
conjunction with the relevant provisions of guarantees and joint and several debts. The restrictions
on the subject qualification of the guarantor in the Civil Code shall apply to the debtor, and the joint
assumption of debt agreement shall meet the requirements of written form; the debtor shall enjoy
the original debtor’s right of defense against the creditor, the right of defense arising from joining
the debt, the right of defense and other rights arising from the defects of the debt itself. However,
some of the rules of guarantee cannot be applied in the joint assumption of debt,such as the guaran-
tee period, the right of recovery from the debtor,the exemption of the guarantor’s liability when the
creditor waives the debtor’s property guarantee, and the jurisdiction in litigation and the rules for
confirming the status of the parties. In addition,credit enhancement measures have the possibility of
coexistence and cross application, which can be dealt with by referring to the rules of joint guarantee
or re-guarantee, such as joint assumption of debt and guarantees, property guarantees and balance
supplements, maturity repurchases,liquidity support,etc.

Keywords: The Civil Code; Joint assumption of debt; Credit enhancement measures; Joint liability

guarantee; Application by analogy
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