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Regulation Dilemma and Resolution of Malicious Complaints for Intellectual
Property Rights on E-Commerce Platforms
—An Analysis on Samples of Settled Cases in 2018 -2020

Kong Xiangjun Bi Wenxuan
(Koguan School of Law, Shanghai Jiao Tong University, Shanghai 200030, P.R.China)

Abstract: Empirical study shows that the types of intellectual property rights (IPR) disputes in-
volved in China’s e-commerce sector are diverse, and the number of complaints received by e-com-
merce platforms is also gradually increasing. Among them, nearly 30% of the complaints were ulti-
mately determined by the court as malicious complaints, and the subjects who made the most com-
plaint notices were companies; nearly 60% of which had a competitive relationship with the subjects
being complained against. However, the competitive relationship is not statistically significant for
whether the complainant wins the case or not. In practice, there are three types of malicious com-
plaints: false fact complaints, complaints on trading for profit and using complaints to disrupt the
order of competition. The main factors responsible for the increasingly serious problem of malicious
complaints on e-commerce platform are the low cost of initiating complaints, the difficulty of safe-
guarding the rights of malicious complainants, the insufficient interference of e-commerce platforms
in malicious complaints and the obvious imbalance of interest distribution in the existing “notice and
take down” rule. In order to effectively curb the occurrence of IPR malicious complaint cases, a com-
bination of “reverse behavior preservation + third-party insurance” can be constructed at the legisla-
tive level. “Malicious issuance of wrongful notice” can be purposefully expanded at the interpretative
level. And from the platform autonomy level, its attributes of public law and private law can be
combined to require the platform to actively supervise the operator’s violation of public law obliga-
tions. At the same time, in cases involving violations of private law obligations, the platform can
further resolve the existing IPR malicious complaint dilemma by setting up a shared “blacklist” of
multiple malicious complainants and requiring complainants at special nodes to provide certain guar-
antees.

Keywords: E-commerce platforms; “Notice and take down” rule; Malicious complaints; Regulation
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