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Interpretation of the Period Rules of Mortgage Rights under the Teleology
—Centered on Article 419 of the Civil Code

Luo Shuai

(Civil and Commercial Law Institute, Renmin University of China, Beijing 100872, P. R. China)

Abstract: Article 419 of the Civil Code gives the mortgagor the freedom to decide whether to assume
the responsibility of guarantee, and actually prefers to guarantee the realization of the mortgage.
However, this article should also achieve the value objective of making the best use of the mortgaged
property, coordinating with the prescriptive period and balancing the interests. In terms of specific
methods, it can be absolutely assumed that the mortgagor will not bear the guarantee liability; the
purposive restriction interpretation method is adopted to exclude the situation that the mortgage
right is not extinguished in “will not be protected by the people’s court”, and it is directly
determined that the mortgage right is extinct. Based on this, the mortgage right is extinguished due
to the expiration of the prescriptive period of the principal claim. The calculation method of the
mortgage period is the same as that of the prescriptive period, and the parties cannot agree on the
mortgage period. The interpretation of the mortgage period rules can be used as a direct basis for
determining the extinction of the mortgage, and it can also urge the mortgagee to actively exercise
his rights and urge him to cooperate with the cancellation of the mortgage registration after the
period expires.

Keywords: Mortgage period; Autonomy of willingness; Efficiency; Balance of the Interests;

Extermination of mortgage
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