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An Empirical Study of the Discretion of Anti-monopoly Penalty

Pan Ning
(Law School, Peking University, Beijing 100871, P.R.China)

Abstract: The moderation and fairness of the anti-monopoly penalty discretion is an important meas-
ure of guarantee to realize the rule of competition. It is a feasible method to examine whether the
penalty of the anti-monopoly law enforcement agency is in accordance with Article 49 of the Anti-
monopoly Law. When the anti-monopoly enforcement agency decides a penalty, the relative amount
should be proportional to the nature., degree and duration of the illegal act. However, a quantitative
analysis of 221 anti-monopoly penalty decisions shows that the penalty base rate increases signifi-
cantly only when the degree of illegal behavior becomes more serious. This indicates that the anti-
monopoly enforcement agency has taken the degree of illegal behavior into account when deciding the
penalty, but the proportion of the discretion is not ideal. Nevertheless, the negative correlation be-
tween the penalty base rate and the nature of the offence has been alleviated and the penalty discre-
tion is improving. The quantitative inspection for any risk of arbitrary discretion provides a control
method, so it is beneficial for the development of the empirical study in the area of the economic
law, and it also indirectly provides reference to the discretion of penalties in other areas when exami-
ning whether it follows the principle of proportionality.

Keywords: Anti-monopoly; Discretion of penalties; Principle of proportionality
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