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A Study on the Concurrence of Crime of Extortion and Fraud
—A Study on Single-Act Cases

Yu Gaizhi' Zou Hongjian®
(1. Koguan Law School, Shanghai Jiao Tong University, Shanghai 200030, P.R.China;
2. Criminal Law School, East China University of Political Science and Law , Shanghai 201620, P.R.China)

Abstract: There has always been considerable controversy in Chinese judicial practice over how to
handle single-act cases that involve both fraud and extortion elements. This is primarily because the
academia has not yet reached a consensus on the relationship between the crimes of extortion and fraud,
and many researchers have not been able to provide a systematic and standardized judgment scheme for
judicial practice on how to properly distinguish between the two crimes. The crime of fraud and the crime
of extortion are mutually exclusive. This leads to confusion between behavioral elements and result
elements, and conflicts between the victim’ s perspective and the offender’s perspective, making it
difficult to provide a logically rigorous and systematic solution for judicial practice. With the view that the
two crimes are overlapping of legal provisions, it is difficult to explain the relationship between the
inclusion and being included among the Tatbestand of the crimes, and it is impossible to fully evaluate its
illegal content, which has many disadvantages. We should adhere to the modified theory of concurrence
and affirm that the crime of fraud and extortion can establish the ideal concurrence of one crime and the
attempt of another crime. According to the modified theory of concurrence, when handling a case of
requesting property with elements of fraud and extortion, it is necessary to judge: (1) Whether, from an
objective point of view, the conduct can be regarded as both fraudulent and extortionate; (2) According
to objective imputation, should property losses be attributed to elements of fraud or extortion? Among
them, the purpose of step one is to determine whether the case contains elements of both fraud and
extortion. If the behavior is only fraud or only extortion, then it only needs to be treated as one crime of
fraud or extortion. The purpose of step two is to draw a final qualitative conclusion about the offender. If
the risk created by the fraud factor materializes into property losses, then the case is the ideal concurrence
of the crime of attempted extortion and the crime of completed fraud. The crime with a heavier penalty
among the two should be chosen, and the completed crime of fraud should be punished. If the risks
created by the factors of extortion materialize into property losses, then the case is the ideal concurrence
of the crime of completed extortion and the crime of the attempted fraud. The crime with the heavier
punishment should be chosen among the two crimes, and the crime of completed extortion should be
punished. The above judgment steps place great emphasis on objective judgment and normative
judgment. This is conducive to the return of the offender’s perspective, the implementation of
comprehensive evaluation principles, and the construction of legitimate and operable judgment standards.
Based on the above judgment steps, we can effectively solve the difficult problem of identifying “fictitious
harm” cases, “fictitious evil harm” cases, and “false reporting” cases in practice.

Keywords: Ideal concurrence; Legal provision concurrence ; Crime of extortion; Crime of fraud
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