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The Legal Basis and Institutional Improvements for the Regulation of Cross-Border
RWA Financing

Xie Diyang
(School of Law, East China University of Science and Technology, Shanghai 200237, P.R.China)

Abstract: Real World Assets (RWA) cross-border financing refers to a new financial activity in
which domestic enterprises convert traditional assets into blockchain tokens and issue them overseas
to obtain financing. This model can effectively activate asset liquidity, and it is appropriate to adopt
prudent and open supervision. On the one hand, the risk of RWA cross-border financing to domestic
investors is generally controllable; On the other hand, the characteristics of blockchain technology,
such as controllable anonymity and distributed ledger, have the ability of risk management and
control, and the security defense can be continuously strengthened through technical iteration. Therefore,
prudent and open supervision conforms to the requirements of the principle of proportionality for
minimum invasiveness and proportionality of gain and loss.

However, the current legal framework in China is difficult to prevent the risk of RWA cross-border
financing. First, there are barriers to the application of the securities regulatory framework. Although
RWA token conforms to the securities characteristics of “Howell test”, it is not within the scope of the
regulation of China’s securities law, resulting in the lack of effective constraints on the qualification of
financing subjects, information disclosure obligations, intermediary supervision, etc. Second, the
traditional centralized regulation does not adapt to the decentralized financial ecology. RWA point-to-
point payment can bypass the anti-money laundering and foreign exchange regulation based on financial
institutions and weaken the effectiveness of traditional control methods. Third, there are regulatory
loopholes in the cross-border flow of encrypted data. The encrypted underlying asset data is transmitted
across the chain bridge, but it remains unclear whether such transmission still requires filing for a security
assessment for encrypted data export, and the encryption technology itself has the risk of being broken.

Three types of regulatory ideas can be extracted from the governance experience of Hong Kong,
China. First, securitization supervision: adhering to the concept of “same risk, same regulation”,
the securities-type RW A tokens are included in the regulatory framework. Second, nodal supervision:
focus on domestic upstream nodes and overseas issuance nodes, implement precise supervision.
Third, experimental supervision: relying on the regulatory sandbox to carry out the soft law and
incentive supervision of the cross-border flow of encrypted data.

Based on the above analysis, the following suggestions for regulatory improvement are put
forward. First, improve the regulatory system of securities-type RW A tokens, and introduce classified
regulation, license regulation and indirect regulation. Second, optimize anti-money laundering and
foreign exchange regulation, with domestic upstream nodes and overseas issuance nodes as the dual
core. Third, explore the experimental supervision of the cross-border flow of encrypted data, and
use soft law guidance and special R&.D funds to promote the coordinated development of technological
innovation and compliance in the regulatory sandbox.

Keywords: RWA; Blockchain; Cross-border financing; Legal regulation; Principle of proportionality;

Decentralized finance

[REHE LK)

182



