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Identification of “Green Provisions” and Evaluation of Environmental Functions in
“Environment-Relevant but Green-Irrelevant Provisions” in the Civil Code:

Reflections on Legislative Refinement

Xu Xiangmin"? Sun Yihan'
(1. Law School, Zhejiang Gongshang University, Hangzhou 310018, P.R.China;
2. School of Law, Zhongnan University of Economics and Law, Wuhan 430073, P.R.China)

Abstract: China’ s Civil Code implements the concept of green development, stipulates the green
principle, and constitute the characteristics of the era. It is a positive move under the requirements of
ecological civilization and the situation of China’s ecological and environmental protection. In China’

s legal system, the green principle plays an important role in cohesion and coordination.
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Relevant scholars formed the “Green Provisions Theory” in the process of discussing the green
principle and environment-related content. “Green Provisions Theory” is a theoretical achievement
of relevant scholars on green provisions including the green principle. The “Green Provisions
Theory” views the “green provisions” and the green principle as a single entity. The theory
emphasizes that ecological and environmental protection is the green value of the Civil Code. The
green provisions are regarded as an important support of the green Civil Code. However, the
discussion of “green provisions” in this theory’s perspective lack unified ecological criteria, resulting
in low “green” distinctiveness, which cannot fully reflect and effectively support the green innovation
of the Civil Code. Most provisions classified as “green” are not derived from exercising the Green
Principle. They are “environment-relevant provisions” or even “green-irrelevant provisions” which
are tagged with “green” label.

“Environment-relevant provisions” can be further divided into “environment-relevant but green-
irrelevant provisions” and “potentially environment-relevant but green-irrelevant provisions”. The
“environment-relevant but green-irrelevant provisions” are mainly distributed in the tort liability part
of the Civil Code, because they seem to be more directly related to environmental protection, so they
are given priority to be discussed. Most of the “environment-relevant but green-irrelevant
provisions” are moved from the “environmental pollution liability” provisions in Chapter VIII of the
original Tort Liability LLaw, which have no direct relationship with The Philosophy of Green
Development and do not have the function of environmental protection in the “Green Provisions
Theory”. The protection of personal and property rights and interests by the “environment-relevant
but green-irrelevant provisions” does not necessarily have the effect of protecting the environment.
These provisions primarily protect personal and property rights rather than environmental interests.
Given the substantial divergence between environmental torts and environmentally harmful
behaviors, punitive damages—Ilimited to addressing actual environmental torts—fail to deter
ecologically detrimental conduct effectively. Furthermore, Articles 1234 and 1235 of the Civil Code
incorporate administrative measures from environmental law, which fall outside the scope of civil law
and should be excluded. In view of the defects of articles 1234, 1235 and 942, it is suggested to
delete the relevant contents of articles 1234 and 1235 in the Civil Code, and modify the obligation of
“property service provider” in article 942 as “property service provider shall handle in accordance
with relevant laws”.

Keywords: Green provisions; Green principle; Environment-relevant provisions; Environment-

relevant but green-irrelevant provisions; Civil Code
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